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Appellant :- Ibrahim
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Counsel for Respondent :- Govt. Advocate

And
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Appellant :- Sannaur And Another

Respondent :- State of U.P.
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Srivastava,Kandarp Srivastava

Counsel for Respondent :- Govt. Advocate

And

Case :- CRIMINAL APPEAL No. - 789 of 2013

Appellant :- Mussarat And Others

Respondent :- State of U.P.

Counsel for Appellant :- Ajay Kumar Mishra,Avnish Kumar

Srivastava,Sunil Kumar Yadav,V.P.Srivastava

Counsel for Respondent :- Govt. Advocate

Hon'ble Siddharth,J.

Hon'ble Praveen Kumar Giri,J.

(Per Praveen Kumar Giri, J.)
1. Heard Sri Ajay Kumar Mishra, learned counsel for the accused-

appellants, Sri Prem Shankar Prasad, learned A.G.A. for the State-

respondent and perused the record.

2. The above noted appeals have been filed against the judgment
of conviction dated 7.1.2013 and the order of sentence dated 8.1.2013
passed by Special Judge (Prevention of Corruption Act), Meerut, in
Sessions Trial No.358 of 2006 (State vs. Ibrahim and others) wherein
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the Trial Court has convicted accused-appellants under Sections 147,
302 read with Section 149 of IPC and sentenced them to life
imprisonment under Section 302 read with Section 149 of IPC with
fine of Rs.10,000/-, in case of default in payment of fine, further to
undergo one year imprisonment and for two years’ imprisonment

under Section 147 of IPC.

3. The Trial Court’s record is received and paper books are ready.
With the assistance of learned counsel for the parties, the entire

evidence is re-scrutinized and re-appreciated.

4, The prosecution story is that informant- Raees Ahmad, brother
of deceased-Sharafat, had given a written report at the concerned
police station stating therein that the house of accused-Ibrahim is in
front of his house. Accused-Ibrahim and his family members
complained to the informant that his brother, Sharafat, had an illicit
relationship with his daughter, Soni, therefore, the informant must
send his brother out of village otherwise they would face dire
consequences. On these facts, informant proposed marriage of his
brother with Soni but the accused-appellants denied the proposal and
kept a grudge against the informant’s family. Thereafter, on
05.02.2006, accused-Ibrahim along with his six sons and two other
persons, carrying guns, sticks and axes came assaulting their daughter/
sister, Soni, and abducted Sharafat from his home. Thereafter, they

killed Sharafat.

5. The informant regarding incident dated 05.02.2006 which
occurred at about 11:00 P.M. (Night) lodged a First Information
Report on 06.02.2006 at 02:30 A.M. (night) while police station was
at a distance of about of 6 KM.
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6. The First Information Report was lodged as Case Crime No. 16
of 2006 under Sections 147, 148, 149, 302 IPC at Police Station-

Bahsuma, District- Meerut.

7. The First Information Report was lodged against Ibrahim
(father of deceased-Soni) and his six sons, namely, Farukh, Mussarat,
Ayub, Sannuar, Kayoom, Shaukin and two unknown persons in
presence of eye-witnesses i.e. informant namely, Anvar, Liyaqat Ali,
Yameen, Jiju. The incident took place at night and was seen in the
artificial lights i.e. Gas Lamp and Torch Light as mentioned in the
F.ILR. The place of occurrence is inside the house of the accused-

appellants.

8. The motive was that deceased-Sharafat was having illicit
relation with the daughter of the informant, Soni, which was
diminishing the reputation of the accused-appellants, who happened to

be neighbours of the informant.

0. S.I. Resham Singh (P.W.-4) reached on the spot and found two
dead bodies which were of Soni and Sarafat, in the house of the
accuse-appellants. He prepared panchayatnama/inquest report of
deceased-Sharafat on 06.02.2006 at 03:30 A.M. (night) in artificial
light in presence of witnesses namely, Ehsan, Jijudin, Shyam Lal
Pradhan, Mahkar Singh and Mustkeem. In the panchayatnama/Inquest
Report, the dead body was shown to have been found inside the room
of the house of the accused-appellants and in the opinion of the
witnesses of the panchayatnama/inquest report, deceased-Sharafat

died due to injuries caused on the person of Sharafat.

10. This witness (PW-4) also prepared panchayatnama/inquest
report of deceased-Soni on 06.02.2006 at 05:15 A.M. in presence of
the witnesses of the panchayatnama and in the opinion of the

witnesses, deceased-Soni died due to assault and throttling.
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11.  Devendra Kumar (PW-9), the Investigating Officer, recorded
the statement of Constable Prem Singh (P.W.-5) who was the writer of
chick F.I.LR., under Section 161 Cr.P.C. while P.W.-5 deposed during
trial that contents of the chick F.I.LR. were written by him as per the

written and signed report given to the police by the the informant.

12.  The Investigating Officer (PW-9) on 06.02.2006 prepared site
plan/Naksha Nazari as dead body of deceased-Soni was found on the
bed/cot lying at place “A” 1.e. inside room of the house of the
accused-appellants, while dead body of deceased-Sharafat was found
lying at place “B” which was also inside room of the same house of

the accused-appellants.

13.  The 1.O./P.W.-9 on 06.02.2006 arrested accused Farukh and
Musarrat and, from their possession, the 1.O. recovered/discovered
two sticks and one tippet (chunni) and mentioned in the recovery
memo that the public due to fear refused to be the witnesses of the

recovery memo.

14.  The post-mortem was conducted by the Doctor P.W.-3, Dr. S.P.
Singh on 06.02.2006 at 04:30 P.M. on the person of deceased Soni
aged about 16 years. Both her hyoid bones were fractured with

following external injuries:

“(1) Ligature mark on front of neck 22 cm x 1 cm, 3 cm away
from rt ear 6 cm below to chin, 7 cm below to left ear.

(2) Multiple abraded contusion in an area of 3 cm x 2 cm on
front of center part of forehead

lips lightly cyanosed

Both hyoid bones fractured

Both lungs blooded
Cause of death asphyxia as a result of ante-mortem hanging”

15. Dr. S.P. Singh (PW-3) in his deposition mentioned cause of her

death as under :

" DI 9 05.02.06 BT AR 11 97 ID IRR TR TS AT &b PHROT 84T 9
oT| DT 7o T Y W g3 il Ligature mark Tt &Y areraT ST TR bl
foreft aeq o o1 Tvya 81"
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16. The post-mortem of deceased-Sharafat, aged about 22 years,
was also conducted by Dr. S.P. Singh (P.W.-3) on 06.02.2006 at 05:00
P.M. and in the post-mortem report, he has mentioned that there are
fracture of 2 to 11 ribs (right side), right lungs lacerated with

following external injuries :

“(1) Bleeding from nose and mouth

(2) Abraded contusion 4 cm x 3 cm on left eyelid.

(3) Contusion 4 cm x 3 cm on right eyelid.

(4) Abrasion 1 cm x 15 cm on upper part left chick just below the the left
eye.

(5) Multiple abrasion on front of chest 26 cm x 30 cm of measurement

(6) Contusion 6 cm x 2 cm on upper lip

(7) Multiple abraded contusion 16 x 8 on front side of left thigh.

(8) Contusion 6 cm x 6 cm on right thigh

Cause of death haemorrhage and shock.”

17.  Dr. S.P. Singh (PW-3) deposed in the court. Relevant extracts of
his deposition read as under :

"STFIRE TRIET
Helt gferdt 2 9 11 TR Jo 6 hdds| hhs $I el RT GF o
AU AT RIT bl A o7l Wie=et A J areraey off| $fact § 500 mi
AIN[E 71 21T 16/16 211 S2T R A off | SRR 5 100 T TG QT
%waﬁa@raﬁ 99 g 7ol WRT GaAT 1| efleR 1300 T IRRCS ol
fORTISI 3 =T g3t | UfeharsT el o 3R UeT Tl weiier 80 U Uet ol
forett 250 9T UeT| AT ETett o7 |

qcg &l HRY
A D Heg T D 318D 98 I I deieft &b HRUT gs off|

W%sﬁvﬁmﬂaﬁéﬁﬁqmmﬁaﬁéﬁﬁmww
phl

& eRR R AR 31 9 & oIy off q2IT 05.02.06 5 I 11 991
T T9g o1 99 foeeed RUIE 919 fewes & T AR gRT TR &I 78 off | &R

g g gEd1er § &1 ugef &-2 ST

18. The 1.O./P.W.-9 after investigation prepared and submitted
charge-sheet under Sections 147, 148, 149, 302 IPC against all seven
named acused-appellants implicated in the F.ILR. The Judicial
Magistrate took cognizance and thereafter committed the case to the
court of learned Sessions Judge after compliance of Section 207

Cr.P.C.

19. The case was registered as S.T. No. 358 of 2006 (State vs.
Ibrahim and others) under Sections 147, 148, 302, 149; Police Station

Bahsuma, District- Meerut but the learned Trial Court only framed
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charges under Sections 147, 302/149 IPC on 17.08.2006. The
accused-appellants pleaded not guilty and sought trial.

20. The prosecution, in order to prove its case, has adduced many
documentary evidence, namely, F.I.R. (Ex.Ka.17), Written Report
(Ex.Ka-1), Recovery Memo of Danda & Lungi (Ex.Ka-16),
Postmortem Report of deceased Soni (Ex.Ka-3), Postmortem Report
of deceased Sarafat (Ex. Ka-2), Panchayatnama of Sarafat (Ex. Ka-4),
Panchayatnama of deceased Soni (Ex. Ka-10), Charge-sheet (Ex. Ka-
20) & Site Plan (Ex.Ka-19) and has examined as many as 9 witnesses
namely, PW-1, Raeces Ahmad, PW-2, Anwar; PW-3, Dr. D.P. Singh;
PW-4, Resham Singh; PW-5, Prem Singh; PW-6, Jiju; PW-7, Liyakat
Ali; PW-8, Yameen; and PW-9, Devendra Kumar.

21. After completion of Examination-in-chief and cross-
examination of P.W.-1 and P.W.-2, the then Presiding Officer amended
charges on 21.05.2010 under Sections 504 and 506 IPC and instead of
permitting deposition with respect to Sections 504 and 506 IPC,
allowed de novo trial 1.e. under Sections 147, 149/302, 504 and 506
IPC.

22. The examination-in-chief and cross-examination of P.W.-1 and
2 was recorded on 6.6.2009, 12.1.2009, 21.1.2009 & 4.3.2009. Till
then, they had supported the prosecution case. On 7.6.2010 &
14.12.2011, just after the charges were amended i.e., on 21.5.2010,

they were once again called to depose and then they became hostile.

23. Raees Ahmed (PW-1), the informant of the case in hand, on
6.1.2009 deposed as under :

el IS 37EAS TH/RN TR @i MG PG 41 T SR/ A FHIRYR

TeTd quawﬁwﬁ?awrwwﬂ%mﬁ?gﬁﬂﬂw%q TR, JHN,
3R, TR, i Tft &R i 3 <& aret 21 o 5.2.06 1 A 11
aﬁwﬁ?ﬁmﬂ a‘raaaﬁeggﬁaﬁés el o I oTF R Uga™
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12.1.2009. The relevant extracts of his depositions read as under :

25.

SRIT g AT I DT of T A I 3T &7 7 off 3 ™ dr Tt §IR &R
& 3N T IR 3B 9|
RIS g T BT (PToheT) §J of S g I g T/ D LT A &
T 81 i IR 3R, e, anfi, Siy, onfe 3 I8 ard i g e/ &t et
ST &) Y G 7 TR TS SRR DT MG BR H o ST &<l X & | el
1 ff e PRt ot
o RUE Tof IR F9T A &9 AT T 919 FaT ST 7| $9 HROT
I+t 6T &1 BT P Tho Mo Ro R TeR F &l 8l
SR BT A [Selgel BIR TR &b FFH 81 I8 §AR ORISR &1 81 Te
Y P09 &9 3T Ul 391fed  SHP URAR aral 7 g9 famria ot oft| i Jar
IRTd & BART TSH! I | TeTd Trae 81 G ART TRI Pl Mg F JTER Hof &
It DT TTeTd 3FoTTT BT
39 IR 85 3107 RThd & fPIg BT UEdTg Idh! ofsd! Gl I g
Tﬂiaﬁrwwaﬁﬁﬁﬂéwwﬁqw@wqﬁmmqﬁméﬁﬂ
ST o
i gﬂ'\gg 3131'[ ﬁ#wﬁo 533%? ' mﬁa'? %g%ﬁiﬁwﬁg
T / 3N Hotelel A Tig g |
Tt (@To WeT) A TEIR D] UgaR g1 AT (dlo Hel) JrIaR I S@IN 39 IR
(FTOWHET) MU TEIER fhY 1 30 W TR el & ot SFER 81 39 W
UGl - 1 STell 7|
T TER Pl IR I T T 3iR TER SR FT (o HeT) TR JahgHT
BRI IRIET AT| (HTo THel) I JARHH AR A1S IRT (@0 Hel) Bl 89K &R &
3R 3 & died §U (Flo Hel) of T _
e geifed, (@lo w)é%%éd, 3RE, HXGH g AbIA el H
IR 21 JAFRh TR Bl AT FRA S FEY H IR F BRIATE]
AT 81 3 HRUT FeaR IreTerd H SURerd &t 81"
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This witness remained consistent in his cross examination dated

IFRTTH B: TS 81 BRow, TERd, Jd, T9dR, HXgH g A 81 3
Toft 3fed & 9 81 § 3 Ot Arar ol T B
H WOIQREH Bl ST &1 Y R WM & 61§D 9 PaR FE Hel!

81 3R PR CRIEEN] fordl 81 3 T deR el fordl 81 3 folm
UG ST §| $9 TeAT &b Fael H o = WRT & RIS foRard §97 oM W)
&) foram o1 AT I 3/ GTS S b o T T Tl T TR B U S8 S
FRR | I I Hed & S RUIS T et s8Il 81 T3 Uget § gay o fos Rare &t
o fope fop IS IR U R ™R BT8R IRRY
TIT T I THI R T AT
Farft off S St 7 A9 garht
T fIRaT 21l S8 P8 fob <RI St T I31AT § 9 RUIE forg|

q1g S 1 off 39 geAT 9arft off | R
AR oft a8 fodt off | 3% s1e TERR &9 Sar Sft @ < < off)
UM R H, EHM, I A & AR T &1 8H AN oaex | T A1 TR
T PRI B: fpetiHicy Bl g R &1 §H T AT HT &1 a9 & PrIg ugd
TR TG H AT T HSD Uehl & $B Fed gel gl off 1 R Td H AT T8 T
i R TG 15 20 FFC BT T9F FIT €1 8 377 Tid § TeGAT A

T PRI JTHT T+ BT THT & T AT| TST S THI W T F AT ol |
IR S F UM H I THI PIS AeTse] DI Fal T TR T H G-l b T
TGN & o |

HReRd AT & BR BT SRATS Sl BN A alel IR § FGerdT
HRoE Ao o HeR SISl TR BT b §H alg & foharrs e 8 A1 "

&
3
H
e
8
g
d

5 S

=&

On 27.01.2009, further cross examination of this witness was

done, the relevant extracts of the depositions are read as under :
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"398 917 U ThodTodRo N & faiarft oft & 3w 37 off ary
aﬁﬁé@ﬁ|ﬁ$aﬁﬂﬁ%ﬁ$ﬁﬁaﬁmvﬁaﬁa€aﬁaﬁﬁeﬁmﬁ%
FeAT R FE gt &) e § 59 Y 9 I8l T b gAY T S Fey N ugel!
IR I8 IR fob TIeAT GFelR A I & 3R 375 ~IRITeTd H o Usel] IR BT
P geASIS A1l B b I H JAT § Al T8 7 Pal fb I Ty W S H el

T BTl TS SRR S 7 R I § BR GRT GSHT <G dTelt 91d el i) af 8§
ISP DI IoTg el 9aT FebdT| T b TH9Y &5 TIAT 9IS T & YRIR J g U &
TR H 3agaT W& Al

AR 4 9 SRH W I89, Bled d TH% R S, 3RJY o,
3R 37 ARl R dg 1 A I8 A (b by

et oft afh = BRR AT foaT e

HeHT gTel [T T $ FHT H g4 A1 g9 89 AR A T T fofd o)
IRT (FIep) 7 Y AT Sl W T folT o1 | 31 I8 TS 78] & fob T AMTepTaiey
TIT AT T FET | HRT TS TRTB TrgRe o7 I g d19RT 81 2ff|

AT I T died g g el < g 3T BR 3 8HR BR W 371 &
IR b BT HER SATSI T g1 AT | IHH (ohdTs el A1 FFT Pl =R A
?gav—cﬁ'\ﬁqmﬁe [ AR 3 | T BT EHT § FAR HgH F AR

7| fohae g8 AR o § TE 907 HnpdT| TRT A1S IR Jddb S T S & AT
3R TR g TRTH BT A TSP ST of I 3R HIHT BT off o T &
3R ST DT BR o 3FTR of SR AU BR BT FR SRS I78 PR fofT 2T

TP & IR H WM & d1S (5 PR H o< fobam o1 # Fel g1 el
T AN R SR § IR 9| A R R R Uig 8: Ae 9@ = an 8
aﬁwgﬁmﬁwaaﬁﬂﬁ%%aﬁéwﬁaaﬁ%aﬁ DI$ 3t
el ot off 3R 7 & BT T 1T AT| SP 1S 8F Td H &I B3 TC
| B SR TR TS I ISR o T Bl I I T8 T dhlaR
el &1 off | a2 et fob J51 I1e 78 B

T & eRR ¥ G 81 {7t 38T |

1SS, 3S1eH 6 Ui 81 I8 910 Wal © b aead! & Ruid w o
ﬁg@ﬂ;ﬁiﬁﬁmm,ﬁ,ﬁ%%ﬂm%ﬂﬂ,aﬁmm,wa
7 , A Y BT & AN gIRT Rl ST & ey N AR faveeg foramdt off
R el T gt RUIC sama 7 foiarft off| 991 89R SHaR! 781 & & AT 6t
BT T GebeHT BN TRelTh Hio WoTHo =TTerd & el T8 & 37erdT el |

T & T TR TS AIgHE 6 99 36 a4, UeH &I 38 IN, iidd &l
32 9, W1 Bl 28 Y, TAEER BT 18 Y, R I 14 a¥ Y off| #7 SRH
fdaT ST STt T I T effeted d T/ forRaeh! et 7 ger oat off | fearft
off| TICHT TS BT AT ST =1 FRY FLAFE! TR ST AT | T qredt I Bl

5 gl PI o190 GRT d TaT8M & SR T 8 &l R I8l 3 &9
geT ot off, aar & oft| afS gfey F Ferer o H BHR TS B Y AR el A

SIS, 9TTes), T&T T gASIE ol Wi &l 157 €, 7 IR 39 &¥od BIRY fhar
gﬁﬂ%m@? AR it Y &9 31eT afehdl =1 AN BT ARYIE ATt Swel g ofTd gl
|"

26.  On 21.5.2010, additional charges were framed under Sections

504 & 506 against the accused-appellants and de novo trial was
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permitted by the Trial Court. Pursuant to that when this witness was
recalled on 7.6.2010, he deposed that on 5.2.2006 at about 11.00 PM,
about 8-9 unknown miscreants carrying lathi, country-made pistol,
danda & ballam came to his house. They had covered their face.
They took out Sarafat and threatened us of dire consequences. He
further deposed that when he came out of the house, the dead body of
deceased Sarafat and Soni, were lying on the brick road (khadanza).
The persons who were present there had told him that some unknown
miscreants had killed Soni by throttling and Sarafat by beating. In
cross examination also he deposed that some unknown miscreants had
committed the murder of deceased Soni & Sarafat. This witness were

declared hostile.

27. Anwar (PW-2) who was also an eyewitness to the incident. The
relevant extracts of his depositions of examination-in-chief as well as
the cross examination are as under :

“4.3.09

el 3R TH/ST TR 3Tl 3R] 52 A JR/AT I JNHeRYR AR
T F2HT el 7R3
erer S o b o 5/6.02.06 1 1M TRE To1 H TSI o HebT TR 3T §3AT
o1l IR H FOR & T § SGIR AT Ao H SfrTI I Ao H eRTehd,
T g I3 91 $§II adHCbEG msqo qvlma TR, 3R, I,
eaR g QDT AR | AR PR g et B ARTE &R g
M| % gl H 99 g A6t oS 9l ﬁwwmﬁfﬁ%amﬁ
T | \ﬂHHFhﬂ”ra?rq"laﬁgﬁav—a'?% o TN ORI § AR T &1

3 G a1 T AT & °1e AR 11 T Fft AN 9RThd Bl STeRewiT IoTa

SR & BR 3SR of T | G oft aéﬂérehﬁ'\*wusﬂqazrmﬁmﬂ
FeAT T W AT T | e off TR arep! @7 21 89 T 77 I8 a1 N A
AT g T i 2Tt H <X 2|

WW%W@WW#WQWWW¢WWH¢H
ﬁemwaﬁaﬁﬁeﬁewmaﬂﬁlaﬁ?mgaﬁm

SHD ASh B, IR, 2 HRH é@aﬂa@rﬁ?sﬁﬁa‘r
3IST T FoleR & waﬁwewa?ﬁiﬁa%ma%am

........ XXX.............Cross examination by all the accused

S U1 & IR H SRAT St 7 R F A &7 918 gudrs & off1 I
R Y TR P THH W G off| T ao1 61 off T9g TE Fa1 FapelT| v
qIE 19 e HRT ST ST St 7 foldy T TFeb H i 5 I8T 7| HY SR St bl 370
T 5 g8 91 a7 & oft {5 H ToR F A ¥ IgaR IGD! Hert F Tl IS
SR STt 1 I8 ST AR 99T 4 781 foid! @ 3 SHeb! s aors e 9a1 HopdlT|

STeT & 33T o g8l ¥ AoR &l Fet IR ura AT &Rft <1 el w2t &1
QW,@amémﬁémwlammwmmﬁﬁmsﬁ
1 3T A H T8 1 el gardt off {35 311 A Q1 1 A & H1e IAR <
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Y R St T 319+ ST | I8 919 9art oft b I It o oRTRd
IR ISTRH b ER & 3T<x of T | A SR Sf =1 T8 91 AR 99 § T8l feigt
a1 H gD DS aSTE el Il Hepel|

DI U I H Tg 91 Iarit off fh &7 Tt 7 I areer i

&
3
¥
.
%
2

AT B & DI JbM M1d § 81 &l O A= H JeaAfor = ar
[ T 3T 1T oTh) T & I HbH DT Teb &1 xaToll g1 forasy 31T ST Tebal

O R S T I R G &1 it off 37 T HH O e
_ off erel fogr & ol o w9 IR I TG ToR B
R H 359, folamed g eRThd HI[e & aThl AR 8] | el IHb TTSh 37U BRI
% BT | Y Hidh UR FThT T T <xaT| T SR T 9= BRI W BFY H 8T <@l

IRI P BR R U9 B: e J& = 91 31 U4 B: e 3§
PHIHI SR eRTET BN R8T 2R ARTET P SR oI Dl &l TR G 3T 1 | I
3 O T |3, | 3fefl, IS d (sic) M I A1 A AR 319 THH F Tt T
Wﬁmﬁwﬁwwwﬁvamaﬁaﬁhﬁgwﬁiﬂw
STrRfY oft # a1oe B off | qTeR e ol 9oy ¥ @l -5t i ao off|
W%Wﬁww@y%wmwwwaﬁaﬁwﬁ?m
1Y AT BR F (BToWhel) J of Tt off

28. This witness was also recalled after amendment of charges

under Sections 504 & 506 of IPC and turned hostile.

29. Dr. S.P. Singh (PW-3) who conducted the post-mortem of both
the deceased was cross examined by the accused-appellants and he

withstood the depositions made in the examination-in-chief.

30. SI Resham Singh (PW-4) deposed on oath that on 6.2.2006 he
was posted as Sub Inspector at Bahsuma Police Station. On that day,
FIR No.16 of 2006 under Sections 147,148,149,302 IPC against
accused persons was registered, investigation of which was taken up

by S.H.O. himself. He reached the spot with the police force, prepared
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the Panchayatnama of deceased Sharafat and Soni upon the orders of
senior officers. Panchayatnama of deceased Sharafat was in front of
him which was in his handwriting and signature, he had appointed
panchas and had obtained signatures of panchas which was exhibited
as Exhibit Ka-4. All the papers related to this Panchayatnama were in
his handwriting and signature. The witness on seeing the letter R.I,
letter CMO, challan dead body, form number 13, photo dead body and
sample stamp, said that all these were prepared at the time of
Panchayatnama and were exhibited as Exhibits Ka-5 to Ka-9. This
witness further stated that the dead body was sealed, on the spot and
sample stamp was taken and the dead body was handed over to
Constable Satpal Singh and Constable Brahm Singh. After this he
filled the Panchayatnama of deceased Soni which is Exhibit Ka-10,
and seeing the letter R.1, letter CMO, challan dead body, form number
13, photo dead body and sample stamp on the spot itself, he said that
all these were prepared at the time of Panchayatnama and were
exhibited as Exhibits Ka-11 to Ka-15. Both the dead bodies were
handed over to Constable Satpal Singh and Constable Brahm Singh.
Thereafter, this witness along with S.O. and other police officials went
in search of the accused and surrounded the accused Farukh and
Mursarat and caught them. From the possession of accused Farukh,
they recovered the popular stick (danda) and blue coloured scarf of
deceased Soni which was used in the murder. These were sealed and
stamped on the spot. The S.O. wrote the recovery memo, on which all
of them got their signatures done. The signatures and thumb
impressions of the accused were also taken on the same. This witness
identified this report as being in the writing and signature of Devendra
Kumar. This was exhibited as Exhibit Ka-16. The witness further
stated about the blue coloured chunni that it is the same chunni which

was recovered from the possession of accused Farukh, with which
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accused Farukh had stated that he had killed deceased-Soni. The
chunni was exhibited as Exhibit-1 and the bundle of cloth as Exhibit-2

and yellow coloured chunni was exhibited as Exhibit-3.

31.  PW-5, Constable Prem Singh, was a formal witness. He
deposed that he had recorded the chick F.I.LR. No. 15 of 2006 which

was in his handwriting and signature on which Ex. Ka-17 was given.

32.  Jiju (PW-6) deposed on oath that accused Ibrahim, Farukh,
Mussarat, Ayub, Sannuar, Kayoom and Shaukeen who were present in
the court had not killed Sharafat and Soni rather 13 to 14 unknown
miscreants had killed Sharafat and Soni. The same miscreants had
come with guns, axes and sticks in their hands with intent to loot and
when Sharafat resisted, they killed him. This witness further deposed
that some miscreants were dragging the girl Soni. When the family
members tried to stop them, Soni was also killed by them. On hearing
the noise, there was a stampede in the village, so the miscreants ran
away without looting. The dead bodies of Sharafat and Soni were
lying on the brick road (khadanja). This witness was declared hostile

by the prosecution.

33. Liaquat Ali (PW-7) and Yamin (PW-8) had also deposed on the

line of PW-6 and were declared hostile.

34.  SI Devendra Kumar (PW-9) deposed as under :

"3t fa iR 19.07.12 1 et Sdv PR THodATSo AT diadrel I8Td el
< AER DI 9 TS Tft erergdes wer foar

1P 06.02.2006 BT H AT TETH WR IRIh U8 W A1 o H qAR
THodo AT ol 39 3T JodfoHo 16/06 <RI GRT 147/148/149/302
3178 Y. HY. T BRew 37T ST R+ HISeH ] 7 AT UR b1 g3l 2| foreh!
faemT A% GRT TE0T 1 WA 2ff | AT PRITERI | Febel UC g Febel b g I
PIISAC FepR T  HHER §ATI I fo aral &l TeR &l Tebet it | 3ifebe
&I SISt I et AT ATET XS MBS BT T AR IR 3ifehd fobarm 7T e It
T THITERNR orgds T4 g a1 & Sifdhd faam e o | a1 g 'eT
T TR AR are Y At 7 IHH T & R g T a7 FRig aR
ST ORI IR fHAT| T FoRt TGl TR HFIST TR 31/9 Bl AR A & off
™R oIRg g BEIIER H 21 39 TERT S0l 81 37U oig d SR SRS $-all §l 59
R Ted F-19 ST W1 I &7 31Hgh HRe  JHRd dI FRGAR {3 o)
R TR HRe & Peol I DS Bl U S+ Sl &<l H TN fhaT 7 o)
g U g Afel I D RS el AT THGh JRA b Peol H &l H T
HICT S-Sl TThS! PT SRIE 3N AT Hidb TR & IR Bl ek IR Bl T el
TETEE TR AR G Ued & 16 81 TR o g SEAIER § 1 37T o 9 BEIER
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ARG PRl g1 I T 31 Hgh Bewd @ JIRd & g1 sifha 1 s
07.02.06 31 JIh ARTH g HicieT AT bl TRee AT RUIE U g3 IRTHd
%aﬁqwmaﬁ%%wsﬂ?ﬂwwsﬁzﬁm%ﬂﬁaaﬂggjwas
RR &R I 31C u1$ T off 9 T BRI <9 e F 3R RR R TS A1l P

31 Gerddt Jrsarer &1 oMt H/ Tois K8, H/4b9 & SaTId Sifdhd |
{31 08.02.06 31 AT & A ferdTend 1 F 3ifhd foham g TR
oRgeh HIRe 37ell bl §aT 3ffdhe feha|
f31 09.02.06 1 YH: aTGt &b AP T FHaRYR 7RI i W TTEH
%aﬁﬂwqqlﬂlqg%ﬁ@gwﬁwwwﬁg%w% i
| 15.02.06 oA R TR, i HIgH
ST Fhet & U § IRBAR 6t | 3R A= & Famra sifesd )

% 16.02.06 DI @R 6 TR AR IS DI IFRUTA & ST
%@%Wﬁwmwﬁwﬁgmawwwmmﬁm
|

f3AT 18.02.06 BT TS IRTHA g JfcldT T P GaRIT AT b TTE
3TEHM, LTI STie] & JATT 3ifahd fnd |

AP 22.02.06 @1 U= TaEH TedpR {8, q¥db 3R IFH, &
I 3ifdhd | o I & IR AcH axM & fold 9@ &1 of ST dTet
FIECIT TauTe & 991 3ifdhd | T fGdedT g ST Tare e
AT T g J71¢q RUIE & 3R TR SAFRIHT & g I+ axgdl |fea urn
TJAT 3TRIT UF I ARG~ WS AT TRIT1 TRIY O UaTdell WR 31/7 B
™R oRg T BIER H &1 Qe Rl g1 ORI IR Haef $-20 STefl /|

35. In cross examination, this witness deposed as under :

"ECT I b TRE ol P & TTT T BT AFAT FoR! R FRT ST 7T
oT| AFAT FoRI I T H Pl off A2 AT AE BT DIg [eh ke For
TEl 5Tl AR GRT 18 R e RS Ueef B-16 H Fel ot AR BRed
IR & IRBAR BT BT T a1 A S+ T T ol DI aRHS T T 3ifebe
8T T T | A7 8 AR g SR T HHI e SR Haef -16 H & febar
7| ¥ Pa fb HoSlo H 81 HY AT S=s, AT &1 il Theuc o IRy WRIENT &g
TE Aol UM H AT 8F TR Sfiel § WGt & df St 21

A B, JURd ®I fRGAR 3R ¥ Ut o § WG] 8ld T
et 7 TaTft &t ot off | TSt @t A1 a1 *R FE & A7 3 1 R | I8 e
Terd & fob 39 ORI BRIATE! & R $59R &t 8, iR S A g A1 foba 21 g
e ot TeTd 8 5 e a1 GRRA AT JadT 9 Jad IRThd Bl &1 i Raid
%@ﬁﬂﬁ%ﬁsﬁ?ﬁaﬁr R BT I7E! BT ST AT 39 JHeH H I

|

e SRES 959 &-16 H 3ifdhd, "Hids TR ST ST aTel ST & Tare

3 AT Q1 ST & TaEM & A ud T & ST e gfem
WIS Uae & fng IS drRIaTe! & ol

BT TATE IR 7 I T 161 HARAE F JAHH GRT Jad
IR & HIFT bl BT T T 2T 7 bRl g <l &

3 Ot et STl ol TaTE 3FTAR | ool H el fodT| iR 9 & BIS W &t
gl | I HET Tetd ® f A SFaR o1 s 161 HrerRURA A1 fokar &1 af}
TaTE 7 VT 9979 T 8 s B e e A8 fo a Terd fem 81 et
et GehaHTcl! ST~ 3R A el 81 931 39 9 I1S 81 © fob 39
I JATEID U U, 31TS. 3TR. el B4 a1 SHP & e g8 offl FB AR W
fada=T &1 811 I8 FeTT T § b A IR PR o9 W) ARSI
=TT A $[ST TR U U foham|”

36. Thereafter, the statements of the accused-appellants under
Section 313 Cr.P.C. were recorded, in which all the incriminating
evidence was put to them. They denied all the allegations and stated

that they were falsely implicated in the present case.
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37.  Thereafter, the Trial Court vide impugned judgement convicted
the appellants and sentenced them to life imprisonment as mentioned

above.

38. Learned counsel for the accused-appellants submits that none of
the witnesses have supported the prosecution case. No one has seen
the incident and it is a case of circumstantial evidence where the chain
of evidence is not complete. All the eye-witnesses i.e. PW-1, PW-2,
PW-6, PW-7 & PW-8 were declared hostile and have not supported

the prosecution version.

39.  Per contra, learned A.G.A. has argued that the incident occurred
on 5.2.2006 at about 11.00 PM in the house of accused-appellants
which is in front of the house of the informant. A prompt F.I.LR. was
registered just after three and a half hours on 6.2.2006 at about 2.30
AM (night) while the distance of police station from the place of
occurrence 1s about six kilometres. The F.I.R. was registered as Case
Crime No. 16 of 2006 under Sections 147, 148, 149 & 302 of IPC
against Ibrahim, Farukh, Ayub, Sannaur, Kayoom, Shaukeen,
Mussarat and two unknown persons. It i1s a case of honour killing
where the accused-appellants have killed their own daughter/sister,
namely, Soni aged about 16 years and brother of the informant,
namely, Sarafat, aged about 22 years in their house as they were
having love affair and accused — appellants were against their

relationship.

40. Learned A.G.A. further submits that in the F.I.R., it has been
stated that the accused — appellants had already threatened to
deceased-Sarafat and his family members for dire consequences as
both Sarafat and Soni were having love affair with each other. The
informant had proposed marriage of his brother Sarafat (deceased)

with daughter/sister of accused-appellants but on 5.2.2006 at about
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11.00 PM, the accused-appellants, having country made pistol, lathi,
danda & ballam in their hands, came assaulting the girl and stating
that she had illicit relationship with Sarafat and forcibly took Sarafat
in their house. This incident was seen in the light of gas lamp and
torch. The incident was not only seen by the informant (PW-1) but
also by other eye-witnesses, namely, Anwar (PW-2) and other persons.
Brother of the informant was killed by the accused-appellants. After
lodging of the F.I.R. the police came and recovered two dead bodies
from inside the house of accused-appellants. The Investigating Officer
(PW-9) prepared the topography report (Naksha Nazri). It is
mentioned in the Topography Report (Ex. Ka-19) dated 6.2.2006 that
the dead body of Sarafat was found inside the room of the house of
accused-appellants while the dead body of Soni was found on a cot in
the varandah of the same house. The Topography Report was
exhibited as Ex.Ka-19 and proved by the Investigating Officer in the
Court. Clearly dead bodies were found inside the house of the
accused-appellants, therefore, the burden of proof is on the accused-

appellants under Section 106 of the Evidence Act.

41. After hearing the rival contentions and going through the
material on record, we find that section 106 of the Evidence Act read

as under :

“When any fact is especially within the knowledge of any person,

the burden of proving that fact is upon him.”

42. In Trimukh Maroti Kirkan Vs. State of Maharashtra,
(2006)10 SCC 681, the Apex Court has observed as under :

“12. If an offence takes place inside the privacy of a house and in
such circumstances where the assailants have all the opportunity
to plan and commit the offence at the time and in circumstances of
their choice, it will be extremely difficult for the prosecution to
lead evidence to establish the guilt of the accused if the strict
principle of circumstantial evidence, as noticed above, is insisted
upon by the Courts. A Judge does not preside over a criminal trial



43.

merely to see that no innocent man is punished. A Judge also
presides to see that a guilty man does not escape. Both are public
duties. (See Stirland v. Director of Public Prosecution 1944 AC
315 quoted with approval by Arijit Pasayat, J. in State of Punjab
vs. Karnail Singh (2003) 11 SCC 271). The law does not enjoin a
duty on the prosecution to lead evidence of such character which
is almost impossible to be led or at any rate extremely difficult to
be led. The duty on the prosecution is to lead such evidence which
it is capable of leading, having regard to the facts and
circumstances of the case. Here it is necessary to keep in mind
Section 106 of the Evidence Act which says that when any fact is
especially within the knowledge of any person, the burden of
proving that fact is upon him. Illustration (b) appended to this
section throws some light on the content and scope of this
provision and it reads:

(b) A is charged with traveling on a railway without
ticket. The burden of proving that he had a ticket is on
him."

Where an offence like murder is committed in secrecy inside a
house, the initial burden to establish the case would undoubtedly
be upon the prosecution, but the nature and amount of evidence to
be led by it to establish the charge cannot be of the same degree as
is required in other cases of circumstantial evidence. The burden
would be of a comparatively lighter character. In view of Section
106 of the Evidence Act there will be a corresponding burden on
the inmates of the house to give a cogent explanation as to how the
crime was committed. The inmates of the house cannot get away
by simply keeping quiet and offering no explanation on the
supposed premise that the burden to establish its case lies entirely
upon the prosecution and there is no duty at all on an accused to
offer any explanation.”

[16]

In view of the evidence that has come on record, the accused

persons had taken deceased-Sarafat to their house while beating her

daughter/sister, Soni. Thereafter, the dead bodies of both the deceased

were found inside the house of the accused-appellants. The

topography report (Naksha Nazri) duly proved by PW-9, the

Investigating Officer, also shows that the dead bodies were found

inside the house of the accused-appellants. Therefore, the burden to

show as to what happened after the accused persons taken the

deceased to their house and subsequently the dead bodies of the

deceased were recovered from the house of the appellants would shift

on the accused-appellants as these facts were only within the
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knowledge of accused-appellants and they were failed to discharge the
burden under Section 106 of the Evidence Act. Therefore, we are

agree with the arguments raised by learned A.G.A. for the State.

44. In the postmortem report, external injuries found on person of
deceased Soni are mentioned as “both hyoid bone fractured” and
“both lungs were swollen like balloons”. In the post-mortem report,
earlier it was mentioned that the cause of death was ‘Asphyxia as a
result of strangulation’ but later on correction was made in the post-
mortem report and it was mentioned that the cause of death was

‘Asphyxia as a result of ante mortem hanging’.

45. It is case where both hyoid bones were fractured which is a case
of strangulation and not of hanging and thus opinion of the Doctor is
not acceptable as further evidence has come that both Sarafat and Soni

were killed even as per the depositions of PW-1 and PW-2.

46. Postmortem of deceased Sarafat was conducted and eight
injuries were found on person of deceased Sarafat. 2 to 11 ribs were
fractured and right lung was also lacerated due to the injuries. The
death of the deceased was due to haemorrhage and shock.
Panchayatnama/Inquest Report was prepared on 6.2.2006 at 3.30 AM
(night) and in the Inquest Report it has been mentioned that the same
was prepared in proper light and the dead body of deceased-Sarafat
was found inside the room of accused-Ibrahim at 5.15 AM on
6.2.2016. The Panachayatnama/inquest report on the dead body of the
deceased-Soni was prepared and in the inquest report it was
mentioned that the deceased was murdered by throttling her neck and
the dead body of deceased-Soni was found in the verandah of the
house of the accused-appellant. The inquest report was prepared just
after few hours of the alleged incident. Therefore, as per the inquest

report of both the deceased, the dead bodies of deceased, Sarafat and
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Soni, were found inside the house of the accused-appellants and the
same has been corroborated by the depositions of P.W.-1, PW.-2 and

P.W.-9 in their examination-in-chief and cross-examination.

47. On 17.08.2006 charges were framed under Sections 147,
302/149 against all the accused persons and the depositions of P.W.-1
(informant/brother of deceased-Sarafat) was recorded on 06.01.2009
and he has supported the prosecution case, he was cross examined by
the defence on 12.01.2009, 21.01.2009, 27.01.2009 and has proved
the contents of the F.I.LR., Panchayatnama/inquest report, recovery of
dead bodies as well as weapons used in the commission of crime.
Thus, P.W.-1 has supported the prosecution case in his examination-
in-chief as well as in the cross-examination but in what circumstances
the then Presiding Officer again amended charged vide order dated
21.05.2010 under Sections 504 and 506 IPC while these sections were
not mentioned in the charge-sheet dated 22.02.2006 and the learned
AGA has further submitted that on 22.02.2006, the charge-sheet was
submitted under Section 147. 148, 149 and 302 IPC only and charges
were framed on 17.08.2006 under Sections 147, 302/149 IPC and
examination-in-chief of P.W.-1 was conducted on 06.01.2009 and
cross-examination was done on several dates thereafter. The last
cross-examination was done on 27.01.2009 and P.W.-1 has supported
the prosecution case and not turned hostile till then. On 21.05.2010,
the charges were amended in lesser punishment sections i.e. Sections
504 and 506 IPC and the trial court permitted de novo trial as his
examination-in-chief was to be recorded only with respect to Sections
504 and 506 IPC i.e. ‘Intentional insult with intend to provoke breach
of peace and criminal intimidation’. However, the learned trial court
conducted de novo trial under all the Sections i.e. 147, 302/149, 504
and 506 IPC rather than only with respect to Sections 504 and 506

IPC. Thereafter, the informant have not denied the murder of the
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deceased but they tried to twist the story which is not reliable while
P.W.-1 has already assigned motive on the appellants for committing
murder of both the deceased as honour killing and only in his later
examination-in-chief he has stated that some unknown person have
committed the murder. P.W.-1 has not denied the totality of the
incident as well as the presence of the accused persons on the spot.
The Trial Court should not have permitted de novo trial in the present

case.

48. In Willi (William) Slaney Vs. State of Madhya Pradesh, 1955
SCC OnLine SC 34, the Supreme Court has observed as under :

“24. Next, sections 226 and 227 show that errors in a charge, and
even the total absence of a charge, do not vitiate a trial from the
start so as to render it no trial at all as would the absence of
sanction under section 197. This is evident because these errors
and omissions can be remedied at any time during the course of
the trial in the sessions Court (section 226) or even at the very end
of the trial (section 227), and when this is done the trial need not
proceed de novo but can go on from the stage at which the
alteration was made provided neither side is prejudiced (section
228). That is conclusive to show that no error or omission in the
charge, and not even a total absence of a charge, cuts at the root
of the trial. The proceedings up to the stage of the alteration,
which, as, we have seen, can be at the very end of the trial, are not
vitiated unless there is prejudice; they are good despite these
imperfections. That is impossible when the error is so vital as to
cut at the root of the trial. It follows that errors in the charge, and
even a total absence of a charge, are not placed in the non-curable
class.”

49. In Madhusudan and others vs. State of Madhya Pradesh,
2024 SCC OnLine SC 4035, the Supreme Court has observed as

under :

“21. The case materials nowhere indicate that the Court intended
to alter the charge and it is unlikely that the altered charge was
formally framed, read out, and explained to the accused. A Court
may alter or add to any charge before judgment is pronounced but
when charges are altered, opportunity must be given under Section
217 of the CrPC, both to the Prosecution and the defence, to recall
or re-examine witnesses in_reference to such altered charges.
More importantly, in case, charges are altered by the Court,
reasons for the same must be recorded in the judgment.”



https://indiankanoon.org/doc/1731569/
https://indiankanoon.org/doc/1969991/
https://indiankanoon.org/doc/1969991/
https://indiankanoon.org/doc/239579/
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emphasis added
50. In Rajesh Yadav and anr. Vs. State of U.P., (2022) 12 SCC

200, the Supreme Court has observed as under :

“21.The expression “hostile witness” does not find a place in the
Indian Evidence Act. It is coined to mean testimony of a witness
turning to depose in favour of the opposite party. We must bear it
in mind that a witness may depose in favour of a party in whose
favour it is meant to be giving through his chief examination, while
later on change his view in favour of the opposite side. Similarly,
there would be cases where a witness does not support the case of
the party starting from chief examination itself. This classification
has to be borne in mind by the Court. With respect to the first
category, the Court is not denuded of its power to make an
appropriate assessment of the evidence rendered by such a
witness. Even a chief examination could be termed as evidence.
Such evidence would become complete after the cross
examination. Once evidence is completed, the said testimony as a
whole is meant for the court to assess and appreciate qua a fact.
Therefore, not only the specific part in which a witness has turned
hostile but the circumstances under which it happened can also be
considered, particularly in a situation where the chief examination
was completed and there are circumstances indicating the reasons
behind the subsequent statement, which could be deciphered by the
court. It is well within the powers of the court to make an
assessment, being a matter before it and come to the correct
conclusion.”

51.  Deposition of P.W.-1, both in examination-in-chief and cross-
examination, cannot be discarded on the basis of his deposition made
in the later examination-in-chief being conducted after amending of

charges under Sections 504 and 506 IPC.

52. Examination-in-chief of P.W.-2, Anwar, was recorded on
04.03.2009 in which P.W.-2 has deposed as eye-witness account as
mentioned in the F.ILR. and his cross-examination was done on the
same day. In his cross-examination, he has also deposed that he has
seen the incident in the light of gas lamp as well as torch and also
deposed that both deceased Sarafat and Soni were killed by the
accused-appellants. Thus, P.W.-2 has also supported the prosecution
case by deposing on examination-in-chief as well as cross-

examination. Later on, when the charges were amended, after a gap of
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four years of the previous charge, on 21.05.2010 P.W.-2, though he
only has to depose in respect of amended Sections 504 and 506 of
IPC, yet he has tried to deny the alleged incident. However, he has
admitted that both the deceased were killed and has not denied the
topography report/Naksha Nazari. Thus, depositions of P.W.-2 in later
examination-in-chief recalling the testimony in respect of offence
under Sections 147, 302/149 IPC and stating that there is no incident
occurred as well as the accuse-appellants have not committed the
murder of both the deceased, cannot be relied upon when the accused-

appellants were acquitted under Sections 504 and 506 IPC.

53.  Dr. S.P. Singh (P.W.-3), who has conducted post-mortem on the
dead body of the deceased has proved the post-mortem report and
mentioned all the injuries which were found on the person of
deceased-Sarafat aged about 22 years. This witness has also proved all
the eight injuries which were caused on person of deceased and also
mentioned that there was fracture of 2 to 11 ribs and right lung and
peritoneal were also found lacerated. This witness has also conducted
post-mortem on the dead body of deceased Soni aged about 16 years
and it was deposed that ligature mark were found on the neck and she
died due to asphyxia. This witness has also deposed that the injuries
found on the dead body were of 11 O’ clock in the night of
05.02.2006.

54. There was no question from the side of the defence as to
whether it is a case of strangulation or hanging. In the post-mortem
report, both hyoid bone were fractured and the defence has admitted

that both the deceased were murdered.

55.  S.I. Resham Singh (PW-4) has proved the Panchayatnama and
also deposed that the first information report was lodged in his

presence in police station at 02:30 A.M. (night). Learned AGA further
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submitted that in a suggestion given by the defence, P.W.-4 deposed

that the arrest and alleged recovery are not forged.

56. P.W.-5, namely, Constable Prem Singh has proved the first
information report, the chick report as it was scribed by him and the
F.I.LR. was registered as Case Crime No. 16 of 2006 under Sections
147, 148, 149, 302 IPC (State vs. Ibrahim and 6 others). The F.I.R.
was exhibited as Ex.Ka.17.

57. Prosecution has also produced P.W.-6, PW.-7 and P.W.-8 as
eye-witnesses, however, they became hostile. It is submitted that their
testimony cannot be relied upon as they have not provided motive on
any other person for committing the murder of the deceased, though,

P.W.-1 and P.W.-2 have supported the prosecution case.

58.  S.I. Devendra Kumar (PW-9/10) has proved all the documents
procured during investigation. He has also deposed that both the death
bodies were found inside the house of the accused-appellants. This

witness has also proved the topography report prepared by him.

59. In Bhagwan Dass Vs. State of (N.C.T.) of Delhi, (2011) 6
SCC 396, the Apex Court, showing concern over honour killing cases,

has observed as under :

“9. Many people feel that they are dishonoured by the behaviour
of the young man/woman, who is related to them or belonging to
their caste because he/she is marrying against their wish or having
an affair with someone, and hence they take the law into their own
hands and kill or physically assault such person or commit some
other atrocities on them. We have held in Lata Singh v. State of
U.P. & Anr., 2006(3) RCR (Criminal) 870 : 2006(3) RCR (Civil)
738 : 2006(2) Apex Criminal 670 : (2006)5 SCC 475, that this is
wholly illegal. If someone is not happy with the behaviour of his
daughter or other person, who is his relation or of his caste, the
maximum he can do is to cut off social relations with her/him, but
he cannot take the law into his own hands by committing violence
or giving threats of violence.”

60. The submission of learned counsel for the appellant that the

conviction of the appellants is not sustainable as all the eye-witnesses
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1.e. PW-1, PW-2, PW-6, PW-7, PW-8 have been declared hostile
cannot be sustained in view of the fact that both PW-1 and PW-2 have
supported the prosecution case as well as version of the First
Information Report in their examination-in-chief as well as the cross-
examination done on several dates prior to the recall of witnesses
which was after a gap of about one year when charges were added
under Sections 504 & 506 of IPC and de novo trial was permitted. The
scope of the Trial Court was limited to recall the witness only to
depose so far as added charges under Sections 504 & 506 of IPC are
concerned. We found force in the argument of learned A.G.A. in view
of the decision in Willi (William) Slaney (Supra) that trial need not
proceed de novo but can go on from the stage at which the alteration
was made. We also find support from the decision in Bhagwan Das

(Supra) wherein the Apex Court has observed as under :

“No doubt Smt. Dhillo Devi was declared hostile by the
prosecution as she resiled from her earlier statement to the E
police. However, as observed in State: vs. Ram Prasad Mishra &
Anr.

"The evidence of a hostile witness would not be totally rejected if
spoken in favour of the prosecution or the accused, but can be
subjected to close scrutiny and the F portion of the evidence which
is consistent with the case of the prosecution or defence may be
accepted."

Similarly in Sheikh Zakir vs. State of Bihar AIR 1983 SC 911 this
Court held :

"It is not quite strange that some witnesses do turn hostile but that
by itself would not prevent a court from finding an accused guilty
if there is otherwise acceptable evidence in support of the
conviction."

61. It is established law that a man can tell a lie but circumstances
cannot. Even the witnesses who later on turned hostile have admitted
that both the deceased person were killed. Though they have deposed
that some unknown persons had killed the deceased but they have not
attributed any motive on those unknown persons for killing the

deceased. Whereas, the accused appellants had sufficient motive as
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they felt dishonoured because of the love affair of their

daughter/sister, deceased-Soni with deceased-Sarafat and, therefore,

they killed both of them.

62. In view of the above, we are of the view that once the
examination-in-chief as well as cross examination of the witnesses are
already recorded and their evidence is complete, thereafter, if charges
are altered/amended/added, the Trial Court should restrain itself from
permitting the de novo trial so as to enable the said witnesses to
discard their earlier depositions. In such circumstances, the Trial
Court should permit the witnesses to depose only with respect to the

altered/amended/added charges.

63. In view of the above, we concur with the findings of the learned
Additional Sessions Judge in holding the accused-appellants guilty
under Sections 147, 302/149 of IPC.

64. All these appeals being devoid of merits are dismissed. The
impugned judgment of conviction and order of sentence are

confirmed.

65. The accused-appellants, Ibrahim, Kayoom and Farukh are on
bail. They shall be taken into custody forthwith to serve the sentence.
So far as accused-appellants, Sannuar, Shaukeen, Mussarat & Ayub
are concerned, they are in jail, hence, no order is required regarding

them.

66. Record of proceedings of the Trial Court along with a copy of

this judgment be transmitted to the Trial Court within two weeks.

Order Date :- 7.4.2025
DKS
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